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Generally, implied terms of contract are regarded as a concept in Common 
Law, and not in Civil Law. But as a means of filling the gaps of the contract, 
there is a similar concept in Civil Law, functionally and essentially. Today, 
though there are still some differences between Common Law and Civil Law, 
the convergence of them is clear, especially in contract law. It is undeniable 
that Common Law is dominant in business rules of the world. As economic 
growth is continuing and the size of economic exchange of China and foreign 
country continues to enlarge, the laws will keep on exchanging themselves. The 
interpretation of the contract will be more and more important. As a more 
important and mature system, implied terms of contract plays a positive role in 
the practice in the contract. Because our country is deeply affected by Civil 
Law, the research on the implied terms of the contract is not so deep and 
systematic. So the achieved research does not play a guiding part in the judicial 
practice. My study bases on comparatively comprehensive information 
collected, explore the main aspects of the implied terms of the contract, hope to 
have a help to rich and improve the theory of the implied terms of contract, and 
also hope to provide some theoretical guidance in judicial practice. 
The paper is divided into four parts except introduction and 
acknowledgment: 
Chapter one is a general overview of the implied terms of contract. First, 
elaborate historical background of appearance of the implied terms of contract 
and the definition of the implied terms of contract. Second, elaborate the cause 
why the contract has some gaps and legitimacy of gap-filling. 
Chapter two is the including and excluding of the implied terms of contract. 
Subchapter one is the including of the implied terms. This part is divided into 
two sections: one is the prerequisite of including and the other is how to include. 















divided into two sections: the parol evidence rule and merger clause. 
Chapter three introduces the legislative conditions of the implied terms of 
contract in the main countries of the world and the international legislative 
conditions of the implied terms of contract. 
In chapter four, explore the implied terms of contract in China. Elaborate 
the conditions of theory and legislation of the implied terms of contract and 
how to refer to the beneficial parts of the implied terms of contract in Common 
Law. In this way, it may help rich the theory and judicial practice of China. 
 

















第一章 合同默示条款概述 ......................................................................2 
第一节 合同默示条款的界定 .....................................................................................2 
一、合同默示条款出现的历史背景....................................................................2 
二、合同默示条款的定义....................................................................................3 
第二节 合同出现漏洞的原因及其填充的正当性 .....................................................4 
一、合同出现漏洞的原因....................................................................................4 
二、法院补充合同漏洞的正当性........................................................................5 
第二章 合同默示条款的引进与排除 ......................................................8 
第一节 合同默示条款的引进 .....................................................................................8 
一、引进的前提——协议不能遗漏掉重要条款................................................8 
二、合同默示条款引进........................................................................................9 
第二节 合同默示条款的排除 ...................................................................................15 
一、口头证据规则（the Parol Evidence Rule）...............................................15 
二、归并条款（Merger Clause） ......................................................................17 
第三章 合同默示条款的立法概况 ........................................................19 
第一节 英美法系主要国家合同默示条款的立法 ...................................................19 
一、英国合同默示条款的立法..........................................................................19 
二、美国合同默示条款的立法..........................................................................21 



















一、《欧洲合同法通则》（Principles of European Contract Law） ..............23 
二、《联合国国际货物买卖合同公约》..........................................................24 
第四章 我国的合同默示条款 ................................................................25 




第二节 我国合同默示条款的借鉴 ...........................................................................28 
一、对“交易过程”（Course of Dealing）的借鉴 ........................................29 
二、对“磋商过程”(Prior Negotiations)的借鉴 .............................................29 





















Chapter 1   A general overview of the implied terms of contract .....2 
Subchapter 1  How to define the implied terms of contract ..................................2 
Section 1  Historical background of appearance of the implied terms of contract
................................................................................................................................2 
Section 2  The definition of the implied terms of contrac ...................................3 
Subchapter 2  The existing cause of contract gaps and legitimacy of gap-filling 4 
Section 1  The cause why the contract has some gaps.........................................4 
Section 2  Legitimacy of gap-filling ....................................................................5 
Chapter 2   Including and excluding of the implied terms of 
contract ..............................................................................8 
Subchapter 1  The including of the implied terms of contract ..............................8 
Section 1  The prerequisite of including ..............................................................8 
Section 2  The including of the implied terms of contract...................................9 
Subchapter 2 The excluding of the implied terms of contract...............................15 
Section 1  The parol evidence rule.....................................................................15 
Section 2  Merger clause....................................................................................17 
Chapter 3  The legislative conditions of the implied terms of 
contract ..............................................................................19 
Subchapter 1  Anglo-American legal system.........................................................19 
Section 1  Britain ...............................................................................................19 
Section 2  America.............................................................................................21 
Subchapter 2  Continental legal system.................................................................22 















Section 2  France................................................................................................22 
Section 3  Italy ...................................................................................................23 
Subchapter 3  International legislation..................................................................23 
Section 1  Principles of European contract law .................................................23 
Section 2  United Nations Convention on Contracts for the International Sale of 
Goods. ..................................................................................................................24 
Chapter 4  The implied terms of contract in China ..........................25 
Subchapter 1  The conditions of theory and legislation of the implied terms of 
contract............................................................................................25 
Section 1  An overview on theory......................................................................25 
Section 2  Necessity of existence of implied terms ...........................................26 
Section 3  An overview on legislation ...............................................................27 
Subchapter 2  Reference..........................................................................................28 
Section 1  Reference to course of dealing..........................................................29 
Section 2  Reference to prior negotiations.........................................................29 
Section 3  Reference to course of performance .................................................30 
















前  言 
1 
 

























                                                 

















第一章  合同默示条款概述 
第一节  合同默示条款的界定 
一、合同默示条款出现的历史背景  
































































                                                 
① BLUM,BRIAN A.,Contracts: Examples and Explanations[M].Beijing:ChinaFangzheng Press, 2004.266. 
② 杨桢.英美契约法(第四版)[M],北京:北京大学出版社,2007.281. 
③ 杨良宜.合约的解释[M].北京:法律出版社,2007.309. 






















































































                                                 










































                                                 
① 梁慧星.法律解释学[M].北京:中国政法大学出版社,1995.187. 
② [英]丹宁.法律的训诫[M].杨百揆等译,北京:法律出版社,1999.43. 
③ RICHARDS, PAUL H. Law of Contract (5)[M].北京:法律出版社,2003,114. 
④ [英]丹宁.法律的训诫[M].杨百揆等译,北京:法律出版社,1999.41. 
⑤ [英]丹宁.法律的训诫[M].杨百揆等译,北京:法律出版社,1999.45. 














Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
